
Obtaining the signature of the peace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the gdvcrse comment on the document . 

and obtaining the signature or initials of the peace officer under such 
circumstances ; 

@) If an adverse comment is related to the investigation of a possible criminal offense, 
then cities and speciaI districts are entitled to reimbursement for the ,following 
activities : 

.a Providing notice of the adverse comment; 

Providing an opportunity to review and sign the adverse comment; 

Providing an opportunity to respond to the adverse comment within 30 days;. 
and 

0 Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace oEcer under such 
circumstances, 

(c) If ari adverse comment is not related to the investigation of a possible criminal 
offense, then cities and special districts are entitled to reimbursement for the 
foIlowing activities: 

0 Providing notice of the adverse comment; 

Providing an opportunity to respond to the adverse comment within 30 days; 
and 

0 Obtaining the signature of the peace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 
.circumstances. . . 
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Department of Finance 
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Mr;Don Benninghoven, Exeoutive Director 
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Ms. Annette Chinn, 1 
Cost Recovery Systems 
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Ms. Dee Contreras, Director of Labor Relations 
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Tel: (9 16) 264-5324 
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Tel: (91 6) 944-7394 

FAX: (9 1 6) 944-865'7 

Ms. Connie Peters @-27), 
Youth & Adult Correctional Agency 

1 100 1 lth Sheet 4Lh Floor 
SACRAMENTO CA 95814 

Td: (91 6) 323-6001 
FAX: (91 6) 442-2637 

Ms. Elise S. Rose, Chief Counsel 
State Personnel Board 

1 Capitol Mall, hG-53 
RAMENTO CA 95814 

Tel: (91 6) 653-1 028 
FAE (916) 653-8147 

Mr. Bloyd Shimomura, Chief Counsel MIC:83 
Department of Finance 
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DECLARATION OF SERVICE B'Y MAIL 

I, the undersigned;declare as follows: 

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a 
party to the within action. My place of employment is 1300 "I" Street, Suite 950, 
Sacramento, California 95814. 

On December 1,1999, I served the 

Adopted Statement of Decision 
Peace Olfficers Procedural Bill of Ri~hts ,  CSM-4499 
Government Code Sections 3300 through 3311 
Statues pf 1976, Chapter 465; Statutes of 1978, Chaptcrs 775, 1173, 
11 74 and 1178; Statues qf 1979, Chapter 405; Statues o f  1980, Chapter 1367; 
Statues o f  1982, Chapter 994; Statues o f  1983, Chapter 964; Statues of 1989, 
Chapter 1165; arzd Statues of 1990, Chapter 675 

by placing a true copy thereof in an envelope addressed to each of the persons listed on 
the mailing list, and by sealing and.depositing said envelope in the United States mail at 
Sacramento, California, with postage thereon filly paid. 

I declare under penalty of pe jury under the laws of the State of California that the 
foregoing is hue and correct, and that this declaration was executed on 
December 1, 1999, at Sacramento, California. , 





DRAFT PARAMETERS AND 
City of Sacramento - Test Claimant 

Government Code Sections 3300 through 33 10 

As Added and Amended by Statutes of 1976, Chapter 465; 
Statutes of 1978, Chapters 775, 1173, 1174 and 1178; 

Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367;' 
Statutes of 1982, Chapter 994; Statutes of 1983, Chapter 964; 

Statutes of 1989, Chapter 1165; and Statutes of 1990, Chapter 675 

Peace 0fJicei.s Procedural Bfll of Righ.ts 

In order to ensure stable employer-employee relations apd effective law 'enforcement 
services, the Legislature enacted the Peace Officers Procedural Bill of Rights (POBAR), 
Statutes of 1976, Chapter 465; Statutes of 1978, Chapters 775, 1173, 1174 and '1 178; 
~ t a d t e s  of 1979, Chapter 405; Statutes of 1980, Chapter 1367; statutes of i982, 
Chap$ 994; Statutes of 1,983, Chapter 964; s t a k e s  of 1989, Chapter 1165; and 
Statutes of 1990, Chapter 675. , 

The legislation provides procedural protections to peace officers employed by local 
agencies and school districts when a peace officer is subject to an interrogation by the 
employer, is facing punitive action or receives an adverse comment in his or her personnel 
file, The protections required by the legislation apIjly to peace officers classified as 
permanent employees, peace officers who serve at the pleasure of the agency, and peace 
officers bn probqtion who have not reached Qermanent status. 

On August 26, 1999, the Commissio~ found that the test claim legislation constitutes a 
partial reimbursable state mandated program wifhin the meaning of article XIIIB, section 6 
of the California Constitution. 

. ELIGIBLE CLAIMANTS 

Counties, cities, a city and county, school districts and, special .districts which employ 
peace officers are eligible claimants. 

At the time this test claim was filed, Section 17557 of the Goverhment Code stated that a 
test claim must be subdtted on or before December 3 1. following a given fiscal year to 
establish eligibility for reimbursement for that fiscal year. On December 21, 1995, the City 



of Saormento filed the test claim for this mandate. Therefore, 'costs incurred for Statutes 
of 1976, Chapter 465; Statutes of 1978, Chapters 775, 1173, 1174 and 1 178; Statutes of 
1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982, Chapter 994; 
Statutes of 1983, Chapter 964; Statutes of 1989, chapter 1165; and Statutes of 1990, 
Chapter 675 are eligible for reimbursement on or aRer July 1, 1994. 

Actual costs for one fiscal year shall be included in each claim ' Estimated costs for the 
subsequent year may be included on the same claim, if applicable. Pursuant to section "' 

1 756 1, subdivision (d)(l) of the Government Code, all claims for reimbursement of initial 
years' costs shall be submitted within i20 days of notification by the State Controlle~ of 
the issuance of claiming instructions. 

If total costs for a given'year do not exceed $200, no reimbursement fiM be allowed, 
except as otherwise provided by Government Code section 17564, 

IV. RJXIMBURSABLE ACTIVITIES 

For each eligible, claimant, all direct and indirect costs of labor including overtime, rmgplies 
and services, training and travel for law enforcement, human resources, .legal counsel and 
other departments or contract services for the performance of the following acti~ities, are 
eligible for reimbursement: 

A, Administrative Activities 

1. Developing or' updating policies, procedures, manuals and other materials 
pertaining to the conduct of the mandated activities. 

2. Attendance at specific training for human resources, law enforcement and legal 
counsel regarding themquirements of the mandate. 

3 .  Maintenance of the systems to conduct,the mandated activities. 

4. Providing direct supervision . over the agency stafF performing the mandated 
activities. 

B. On-Going Activities 

1. Providing the opportunity for, and the conduct of an administrative appeal for the 
following disciplinary actions, together with the defense of same in any court 
proceeding (Gov. Code, 5 3304, mbd. (b)): 

, 

Dismissal, demotion, suspension, salary reduction or written reprimand 
received by probationary apd at-will employees whose liberty interest are not 
aec ted  (i .e.: .  the chmges suppoliing a dismissal do not ha& the employee's 
reputation or ability to find future employment); 



Transfer of permanent, probationary and at-will employees for purpbses of 
punishment; . . 

c Denial of promotion for permanent, probationary and at-will employees for 
reasons other than merit; and 

c Other actions against permanent, probationary and at-will employees that 
result .in disadvantage, harm, loss or hardship and impact the career 
opportunities of the employee. 

Included in the foregoing,, but not limited thereto, are the preparation and review 
of the various documents .to commence and ,proceed with the administrative 
hearing; legal review and assistance with the conduct of the administrative 
hearing; preparation and service #of subpoenas, witness fees, and salaries of 
employee witnesses, including overtime; the h e  and labor of the administrative 
body and its attendant clerical services; the preparation and service of any rulings 
or orders of the administrative body. 

2. Conducting aq interrogation of a peace.ofEcer while the officer is on duty, or 
compensating the peace officer for off-duty time in accordance with regular 
department procedures. (Gov. Code, 5 3303, mbd. (a).) 

Included in the foregoing, but not limited thereto, is the review of the necessity for 
the questioning and respomes given; providing notice to all parties concerned of 
the time and place of the interview and scheduling thereof; preparation and review 
of overtime compensation requests; review of proceedings by counsel. 

3. Providing priornotice to the peace officer regarding the nature of the interrogation 
and identjftcation of the investigating officers. (Gov. Code, 5 3303, subds. (b) and 

a (c).> 
. . 

Included in the foregoing, but not Limited thereto, is the review of the nature of the 
interrogation; review by counsel; determination of the investigating officers; 
redaction of the complaint for names of the complainant or other accused parties 
or witnesses or confidential information; and preparation and presentation to 
officer of notice or complaint, 

4, Producing transcribed copies of any notes made by a stenographer or tape 
recording at an interrogation, and reports or complaints made by investigators or 
other persons, except those that are deemed confidential, when requested by the 

.officer, whether or not the investigation results in my disciplillary action (Gov. 
Code, 5 3303, subd. (g)), 



Included in the foregoing, but not limited thereto, is the review of the complaints, 
notes or tape recordings for issues of confidentiality by law enforcement, human 
relations or counsel; cost of tape copying, tape and storage; cost of transcription, 
processing, service and retention of copies. 

Performing the following activities upon receipt of an adverse comment (Gov. 
Code, 8$3305 and 3306): 

School Districts 

(a) If the adverse comment results in the deprivation of employment through 
' dismissal, suspension, demotion, reduction in pay or written reprimand for 

a permanent peace officer, or hanns the officer's reputation and 
opportunity to find future employment, then schools are entitled to 
reimbursement for: 

Obtaining the signature of the peace officer on the adverse comment; 
or 

Noting the peace officer's refusal to sign the adverse comment on the 
document and obtaining the signature or initials of the peace officer 
under such cirmmstances. 

(b) If the adverse comment is obtained in connection with a promotional 
examination, then school districts are entitled to reimbursement for the 
follomjing activities: 

Providing notice of the adverse comment; 

Providing an opportunity to review'and sign the adverse 'comment; 

Providing an opportunity to respond to the adverse comment within 30 
days; and 

Noting the peace officer's refusal to sign the adverse comment on the 
document and obtaining the' signature or initials of the peace officer 
under mch circumstances. 

(c) If the adverse comment is not obtained in conhection with a promotional 
examination, then school districts are entitled to reimbursement for: 

, ' I  

Obtaining the signature of the peace officer on the adverse comment; 
or 



Noting the peace officer's refusal to sign the adverse comment o n  the 
document and obtaining the signature or initials of the peace officer 
under such circumstances. 

' Counties 

If an adverse comment results in the deprivation of employment through 
dismissal, suspension, demotion, reduction in pay or written reprimand for 
a permanent peace officer, or harm the officer's reputation and 
opportunity to find future employment, then counties are entitled to 
reimbursement for: 

Obtaining the signature%of the peace officer on the adverse comment; 
or 

Noting the peace officer's refusal to sign the adverse comment on the 
document and obtaining the 'signature or initials of the peace officer 
under such circumstances. 

If the adverse comment is related to the investigation of a possible criminal 
offense, then counties are entitled to reimbursement for the following 
activities : 

Providing notice of the adverse comment; 

Providing an o p p o h t y  to review and sign the adverse comment; 

Providing an opportunity to respond to theadverse comment within 30 
days; and 

Noting the peace officer's refusal to sign the, adverse comment on the 
document and obtainkg the signature or initials of the peace officer 
under such circumstances. 

(c) If the adverse comment is not related to the inve~tigation of a possible 
criminal offense, then counties are entitled to reimbursement for the 
following activities: 

Providing notice of the adverse comment; and 

Obtaining the signature of the peace officer on the adverse comment; 
or 



Noting. the peace officer's refusal to sign the adverse comment and 
obtaining the signature or initids of the peace officer under such 
circumstances. 

Cities and Special Districts 

(a) If an adverse comment results in the deprivation of employment through 
' dismissal, suspension, demotion, reduction in pay or written reprimand for 
a permanent peace officer, or harms the officer's reputation and 
opportunity to find future employment, then cities and special districts are 
entitled to reimbursement for: 

Obtaining the signature of the peace officer on the adverse comment; 
or 

Noting the peace officer's refusal to sign the adverse comment on the 
document and ' obtaining the signature or initials of the peace oficer 
under wch circumstances. 

(b) If the adverse comment is related to the investigation of a possible. criminal 
offense, then cities and special districts are entitled to reimbursement for 
the following activities: 

Providing notice of the adverse corhment; 

Providing an opportunity to.review and s i b  the adverse comment; 

Providing an opportunity to respond to the adverse comment within 3 0 
days; and 

~ b t i n g  the peace officer's refusal to signhihe adverse comment on the 
document and obtaining the signature or initials of the peace officer 
under wch circumstances. 

( )  If the adverse comment 'is not related, to the investigation of a possible 
criminal offense, then cities and special districts are entitled to 
reimbursement for the following activities: 

Providing notice of the adverse comment; 

.Providing an opportunity to respond to the adverse comment within 30 
days; and 

Obtaining the signature of the peace officer on the adverse comment; 
or 



Noting the peace officer's refusal to sign the adverse comment o n  the 
document and obtaining the signature or initials of the peace officer 
under B U C ~  circumstances. 

Included in the foregoing, but not limited thereto, are review of circumstances or 
documentation leading to adverse comment by supervisor, command staff, human 
resources staff or counsel, including determination of whether same oonstitutes an 
adverse comment; preparation of comment and review for accuracy; notification 
and presentation of adverse comment to officer and notification concerning rights 
regarding same; officer's time in response to adverse comment; ' review of 
response to adverse comment, attaching same to adverse comment and fling. 

Vn CLAIM PREPARA.TION AND SUBMISSION 

Claims for reimbursement must be. timely filed and identify each cost element for which 
reimbursement is claimed under this mmldate. Claimed costs must be identified to each 
reimbursable activity identified in Section TV of this document. 

SUPPORTING DOCUMENTATION 

Claimed costs shalt be supported by the following cost element information: 

A. Direct Costs 

Direct Costs are defined as costs that can be traced to specific goods, services, units, 
programs, activities or functions. 

. ., 

Claimed costs shall be supported by the following cost element information: 

Salaries and Benefits 1. , , 

Identify the employee(s), and/or show, the classification of the employee(s) 
involved. Describe the reimbursable activities performed and specify the actual 
time devoted to each reimbursable activity, the productive hourly rate, and related . 
employee benefits . 1 

Reimbursement includes compensation paid for salaries, wages, and employee 
benefits, ~ d ~ l o ~ e e  benefits include regular compensation paid to an employee 
during periods of authorized absences (e.g., annual liave, sick leave) and the 
employer's contributions to social security, pension plans, insurance, and workers' 
compensation insurance. Employee benefits are eligible for reimbursement when 
distributed equitably to all job activities performed by the employee. 



2. Materials and Supplies 

Identify the ' expend ie s  that are a direct cost of this mandate. List the cost of 
the materials and supplies consumed specijically for the purposes of this mandate. 
Purchases shall be claimed at the actual price after deducting cash discounts, 
rcbates and allowances received by the claimant.. Supplies that are withdrawn from 
inventory shall be charged based on a recognized method of costing, consistently 
applied. 

Contract Services . . 

Provide the name(s) of the contractor(s) who performed the services, including any 
fixed contracts for services, Describe the reimbursable activity(ies) performed by 
each named contractor and give the number of actual hours spent on the activities, 
if applicable. Show the inclusive dates when services were performed and itemize 
all costs for those services. Submit contract comltant and attorney invoices with 
tl-le claim. 

4. Travel 

, Travel expenses for mileage, per diem, lodging, and other empioyee entitlements 
are eligible for reimbursement in accordance with the rules of the local jurisdiction. 
Provide the nime(s) of the traveler(s), purpose of travel, inclusive dates and times 
of travel, destination points and travel costs. 

5. Training 

The cost of training an employee to perform the mandated activkes is eligible for 
rehgbursement. Identify the employee(s) by name A d  job classification. Provide 
the title and subject of the training session, the date(s) attended, and the location. 
Reimbursable costs may include salaries and benefits, registration fees, 
transportation, lodging, expenses and per diem. 

B. Indirect Costs 

Lndirect costs are defined as costs which are incurred for a common or joint purpose, 
benefiting more than one program and are not directly assignable to particular 
department or program without efforts disproportionate to the results achieved. Indirect 
costs may include both (1) overhead costs of the unit performing the mandate; and (2) the 
costs of central government services distributed to all departments based on a systematic 
and rational basis through a cost allocation plan. 

Compensation foi indirect costs is eligible for reimbtsement utilizing the procedure 
provided in the OMB A-87. Claimants have the option of using 10% of direct labor, 
excluding fringe benefits, or preparing an Indirect Cost Rate Proposal (ICRT) for the 



department if the indirect cost rate claimed exceeds 10%. If more than one department is 
claiming indirect costs for the mandated program, each department must have its own 
ICW prepared in accordance with OMB A-87. An ICRP must be submitted with the 
claim when the indirect cost rate exceeds lo%, 

, SUPPORTING DATA 

, For audit purposes, a l l  costs claimed shall be traceable t o ,  source documents (e.g., 
employee time records, invoices, receipts, purchase orders, contracts, worksheets, 
calendars, declarations, etc.) that show evidence of the validity of such costs and their 
relationship to the state mandated program. All documentation in support of the claimed 
costs shdl be made available to thestate ControUer7s Office, as may be requested, and all 
reimbursement claims are subject to audit during the period specified in Government 
Code, section 17558.5, subdivision (a), 

VII, ' OFFSETTING SAVINGS AND OTHER REIMBURSEhtENT 

Any offsetting savings the claimallt experiences as a direct result of the subject mandate 
shall be deducted from the costs claimed. In addition, reimbursement for this mandate 
received from any source, including but not limited to, service fees collected, federal h d s  
and other state h d s  shall be identified and deducted from this claim. 

VJIt. STATE CONTROLLER'S OF'FICE RDQUIRED CERTIFICATION 

An authorized representative of the claimant shall be required to provide a certification of 
the claim, as specified in the State Controller's clai.ming instructions, for those costs 
mandated by the State contained herein. 

IX. DATA FOR DEVEL;OPMENT OF THE STATEWIDE COST ESTIMATE 

The State Controller is directed to include in the clairuing instructions a request that 
Claimants send an additiond copy of the test claim form for the initid years' 
reimbursement claims by mail to the Commission on State Mandates, at 1300 1 Street, 
Suite 950, Sacramento, CA 95814. Although providing this information to the 
Commission on State Mandates is not a condition of reimbursement, Claimants are 
encouraged to provide this information to enable the Commission to develop a statewide 
cost estimate which will be the basis for the appropriation to be made by the Legislature 
for this program. 



DECLARATION OF SERVICE 

State of California 
County of Sa~ramento 

I am at all times herein mentioned, over the age of eighteen years, and not a party 
to nor interested in the within matter. I am employed by D M G - W S ,  INC. My 
business address is 4320 Auburn Blvd., Suite 2090, Sacramento, CA 95841, County of 
Sacramellto, State of Cdifofnia. 

That on the .2gh. day of December, 1999, I served the Draf? Parameters and 
Guidelines by Claimant, City of Sacramento, CMS 4499, Peace Officers Procedural Bill of 
'Rights on the interested parties by placing the document listed above in a sealed envelope . 
with postage thereon filly prepaid, in the United State mail at Sacramento, California, 
addressed as set forth in the Attachment 1, attached hereto and incorporated herein by 
reference. 

That I am readily familiar with the business practice of DMG-MAXTMUS, INC. for 
collection and processing of correspondence for mailing with the United States Postal 
Service; and that the correspondence would be deposited within the United, States Postal 
Service that same day in the ordinary course of business. Said service was made at a place 
where there is delivery service by the United State mail and that there is a regular 
communication by mail between the place of mailing and the place so addressed. 

I declare under penalty of perjury that the 'foregoing is true and correct, and that this 
declaration is executed this 29th day of ~ecember,  1999 at Sacramento, California. 



ATTACHMENT l 

Mr. James Apps 
Department of F i m c e  
9 15 L Street 
Sacramento, CA 958 14 

Mr.   on B enninghoven, Executive Director 
CCS Partnership 
11 00 I< Street, Suite 102 
Sacramento, CA 95814 - 

Ms. Carol Berg, PhD. 
Education Mandated Cost Network 
1121 L Street, Suite 1060 
Sacramento, CA 958 14 

Mr. Paul Minney, Interested Party 
Girard & Vinson 
1676 N. Carifornia Blvd., Suite 450 
Walnut Creek, CA 94596 

Mr. Andy Nichols 
~ a v r h e k ,  Trine, Day & Co., LLP 
8300 Fair Oaks Bhd., Suite 403 
Carmichael, CA 9 5 60 8 

Ms. Elsie S. Rose, Chief Counsel 
State Personnel Board 
80 1 Capitol Mall, MS-53 
Sacramento, CA 958 14 

Mr, Floyd Sirnoma,  Chief Counsel MIC-83 
Department of Finance 
State Capitol, Rom 1145 
Sacramento, CA 95814 

Mr. Edward J. Takach, Labor Relations Officer 
Department of Employee Relations 
921-10' Street, Room 601 
Sacramento, CA 958 14-271 1 



Mr, Michael Vigliota, Paralegal 
Santa h a  Police Department 
City Attorney's Office 
60 Civic Center Plaza 
Santa h a ,  CA 92702 

Mr, Paige Vorhies (B-8), Bureau Chief 
State Controller's Office 
Division of Accounting & Reporting 
3 3 0 1 C Street, Suite 500 
Sacramento, CA 95816 ' 

Mr. David Wellhouse 
Wellhouse & Associates 
9175 IGefer Blvd, Suite 121 
Sacramento, CA 95826 



ETA= OF CALIFORNIA E=IT C 
DEPAFTIVIENT OF FINANCE 
916 L S T R E 7  
SAGRA~IP,ENTO, CA 06814-3706 

I t  

Ms.PaulaHi@shi ' ' 

Executive Director 
Commissior~ 011 State Mandates 
1300 I Street, Suite 950 
Sacranlellto,CA 95814 , 

Dew Ms, Higashi: 

We have reviewed the proposed paranleters and guidelines for the reimbursemei~t .of costs 
mandated by t l ~ e  "~eace  Officer ~rbckdu-a1 Bill of Rights (POBOR)," CSM-4499, which 
were submitted by t l~e  City of Sacramento. As the result of that review, we have concluded 
that liost of the proposal is a fair reflection of the Commission's "Statement of Decision" on 
the test claim which wasadoptad on November 30, 1999. 

. . 

There are, however, two areas of concern that we feel should be addressed prior to the 
Commission's adopting these parameters and guidelines at it's scheduled April 27, 2000 
hearing. 

N. REIMBURSABLE ACTIVITIES , 

A. Administrative Activities 
3. M.aintenance of the systems to conduct the mandated activities, 

W l e  we agree that these'parameters and guidelines should provide a broad, context for ' , 

assessing ad&strative activities elikble for reimbuksement, the claimant's proposed 
description of this activity 'appears to be too ambiguous. We recommend that the 
claimant be requested to specify the types of systems to be included in this mandate (i.e. 
computer systems, personnel system;, data systems, management systerns,etc.) 

, a  IV. REIMBURSABLE ACTlVITIES 
B, On-Goirig Activities 
1 .  Providing the opportunity for, and the conduct of an acln-hlistrative appeal for the 
following disciplinay actions, together. witlz tlze defense of sanze in any courtproceeding. 

Wlele pfoviding the opfioitunity for and the conduct of an administrative appeal was 
in'cluded in the Commission's Statement of Decision; there is .no reference to the defense 



of same in any court proceeding. It is not clear to us that the Commission's approval of 
the costs of an adninistrative appeal in its 'decision necessarily extends to or encompasses 
judicial review. Unless the claimant CEUI establish a nexus between the two processes, we ' 

believe that it is not appropriate to include the costs of the latter in these par&eters and 
guidelines. . 

If you have any question regarding this letter,. please contact Don A. Rascon, Principal 
Program ~ u d ~ e t '  Analyst at (916) 445-8913 or James D. Lombard, state mandates claims 
coordinator for tile Department of Finance, at (916) 445-89 13. 

S . CALVIN 5MITI-I 
Program Budget Manager 



PROOF OF SERVICE 

Test Claiin Name: PEACE OFFICER PROCEDURAL RIGHTS 
Test Claiin Nunlber : CSM-44 99 . . 

I, the undersigned,. declare as follows: 
I am employed in the County af Sacrarhento, State of California, I am 18 years of age or 
older and not a party to the .within entitled cause; my business address is 915 L Street, 
8 Floor, Sacramento, CA 958 14. 

. . 
On JAN 1 9 !dl@ , ! seived the attached recommendation of the Department of Finance in . 

said cause, by facsimile to the Commission on State Mandates and by placing a t l i e  copy 
thereof: (1) to ciairnants and.nonstate agencies enclosed in a sealed envelope with postage 
tl~ereon fully prepaid. in.the United States Mail at ~acr 'mento,  ~alifornia; and (2) tos ta te  ' 

I agencies in the normal piclcup location at 915 L Street, 8th Floor, for Interagency ~ a i i  
S elvice, addressed as follows: 

A-16 B-8 
Ms. Paula Higashi, Executive Director State Colttroller's Office 
Corm~lissioii on State Mandates Division of Accounting & Reporting 
1300 I Street, Suite 950 . Attention: Williani Ashby 
Sacramento, CA 95814 3301 C Street, Room 500 
Facsimile No. 445-0278 Sacramento, CA 95816 

B-29 . League of California Cities 
Legislative ha lys+s  Office Attention: Ernie S ilva 
Atterition Marianne O'Malley 1400 K Street . 
925 L Street, Suite 1000 ~acrarnento, CA 95 8 1 5 

I 

Sacrmnei~to, CA 95814 

Mz.. Steve Smith, CEO Mr. Walter Vaughn, Executive Officer 
Mandated Cost Systems ' State Personnel Board 

. . - 2275 Watt Avenue, Suite C 80 1 Capitol Mall, Room 570 . 

Sacramento, CA 95625 , . Sacrarnento,CA95814 

Wellhouse and Associates . Mr. Paul Mhmey, ,hterested Party 
Attention: David Wellhouse Girard & V h o n  
9 175 Iciefer Boulevard, Suite 12 1 , . 1676 N. Califoi-nia Boulevard, Suite 450 

, Sacramento, CA 95826 Walnut Creek, CA 945.96 



I 

DMG-bMXlNtUS Ms. Dee Contreras, Director of Labor 
Attention: Allail Burdiclc Relations 
4320 Auburn Boulevard, Suite 2000 Office bf ~ a b o r  ~elations. '  
Sacrarnel~to, CA 95841 921 0.1 0' Street, Room 60 1 

Sacranlento, CA 95814 . 

City of Sacramento Ms. Carol; Berg, Ph.D, . . 
Department of Employee Relations Education Mkdated Cost Networlc . 
926 J Street, Room 201 , 1,121 L Street, Suite 1060 
Sacramento, CA 95 8 14-271 6 Sacramento, CA 95 8 14 

Mr. Doll Benuinghoven, Executive Director h4r, Andy Nichols 
I 

CCS Partnership a Vavrinek Trine Day & Co., LLP 
11 00 IC Street, Suike .20 1 . 8300 ~ a k  Odcs Blvd, Suite 403. 

I Sacramento, CA 95814 . , Carmichael, CA 95608 

Mr. James Apps (A-15), MI-, Floyd Slfinomura, Clief Counsel , 

Department of Finance Department of Finance 
91 5 L Street, Room 8020 State Capitol;, Room 1145 
Saciarnellto, CA 95 8 14 Sacramento, CA 95814 

Ms. Elise Rose, Chief counsel (E-9) . Mi-. Edward J. Talcach 
State Persorinel Board Department of Employee Relations 
8 0 1 Capitol Mall; MS-53 926 J Street, Room 20 1 
Sacramento, CA 958 14 S acrarnento, CA 95 8 14-27 16 ' 

h b .  Michael Vigliota, Paralegal , Mr, Paige Vorhies (B-8), Bureau Clief 
S a n t a ' h a  Police Department State Controller's Off~ce 

I City Atton~ey's Office Division of Accounting & Reporting 
60 Civic Center Plaza . . 330 1 C Street, Suite 500 
Santa Ana, CA 92702 Sacramento, CA 95816 

. , 

I declare under penalty of perjury under the laws of the State of California that the foregoin'g 
is true and coi~ect, and that this declaration wtis executed on JAN 1 9 2000 at 
Sacramento, California.' 

/' Abby Shawhan 



RECEIVED . ,  

COh!Lh!TENTS TO DEPARTMENT OF FINANCE 
ON DRAFT PARAMETERS AND GUIDELINES FEB 2 3 2(uL 

Dated January 19,2000 1 ON 0 $4, 
BY CLAIMANT, CITY OF SACRAMENTO STATE . ~ ~ ~ , q ~  - n 

CSM 4499 
- :d  

Peace Officers Procedural Bill of Rights 
Government Code Sections 3300 through 3310 

. L.  

I, Edward J, Takach, state; 

I ab a Labor Relations Officer for the City of Sacramento. As such, I have personal 
lcnowledge of the facts stated herein, and if called upon to testify, I could do so competently. 

This declaration is submitted in response 'to the letter of S. Calvin Smith, Program Budget 
Manager of the ~ e ~ a r h n e i t  of Finance to Ms. PaulaPHiga&i, Executive Director of tlie 
Cornmissio~l on State Mandates, dated January 19; 2000. 

1. . Maintenance of the systems to conduct the mandated activities 

With regard to the first part of the letter concerning Administrative Activities, and the 
maintenance of systems to conduct the mandated activities, it should be noted that, to my 
lcnowledge, many public entities maintain administrative files and records on Peace Officers' 
BiII of Rights (hereinafter "POBR") activities. The files can be located in the personnel 
depm-tm.ent or in the peace officers' deparhnent, or both. Some files me maintahedmanually, 
while others are retained'in a computerized database. Files are also maintained in the offices, 
of the City Attorney or C o w  Counsel for both the provision of advice as well as for 
subsequelit litigation, 

Given the various form in which such administrative records are established and maintained, 
depending upon the form of public entity, its size, and the numbers of peace officers employed 
and their departments, this section was left broadly written in order to allow various entities 
to claimtlle costs they have incurred, regardless of the method of maintaining administrative 
records or the location of tl~em. 

2. Providing the opportunitv for. and the conduct of an administrative appeal for the 
f o l l o ~ n  disciplinant actions, topether with the defense o f  same in anv . co.ul*t 
p~oceedinp. . . 

In its letter, the Department of ~ h c e ' d e s i r e s  to lmow whether or not the Commission's 
decision encompasses judicial review, and desires to h o w  the nexus between the 
administrative process m ~ d  judicial review ' 



First of all, the test claim legislation itself provides that judicial review was contemplated and * 

that originaI jurisdiction Iies in the Superior Court, To that end; Government Code, Sectio~l 
3309,5, states as follows: 

(a) It shall.be unlawfuI for any public safety department to 
deny or refuse to any public safety officer the rights and 
protections guaranteed to them by this chapter, 

(b) The superior court sllall have iuitial jurisdiction over any 
proceeding brought by any public safety officer against 
nay public safety deparhent for alleged violations of this 
chapter. . . 

(c) In any case where the superior court finds that a public 
safety department has violated any of the provisions of this 
chapter, the court shall render appropriate injunctive or 
other extraordinmy relief to remedy the violation and to 
prevent future violations of a lilce or similar nature, 
iucludiug, but not limited to, the granting of ;temporary 

. restraining order,. preliminary, or permanent injunction 
prohibiting the public safety department from talcing any 
punitive action against the public safety officer. 

Although at first blush it would seem that only those actions involving a violation by the 
public entity of tile officer's rights under POBR would be subject to judicial review, that is 
not what h q  occurred in practice. 

The coul-ts have construed the rights of the public safety officer entitle him to independent 
review of the administrative proceeding by the courts. See Fulcuda v. City of An~els  (1 999) 
20 C a l 4 9 0 5 ,  at.823-824. This does not mean,that the review is unfettered, but the court 
does iqdependently review both the facts and law as presented in the administrative action. 
Fukuda at 8 12.   ow ever, the £indings of the admin&ative board come before the superior 
court with a presumption of correctness and the burden is on the 'complaining party to 
convince the court that the decision is contrary to the weight of the evidence. Id. 

The effect, however, of the fact that'the superior court does review POBR administrative 
determinations with independent review, encourages employees to U e  writs in superior court 
if they believe there is a sufficient probability that a court could reverse in adverse 
determination of the administrative action. This is particularly true in light of the fact that 
attorneys fees have been awarded employees pursuant to Code of Civil Procedure, section, 
1021.5 for actions brought under POBR, See Baa~et t~v .  Gates 32 Cal.3d 128, 143-144. 

Unfortunately, there is more 0f.a nexus between administrative determinations and judicial 
review than one would wish. Obviously, as these POBR matters would not arise but for the 



test claim legislation, any court review of adverse determinations to the employee would not 
be heard. Consequelltly, it is requested that the Commission include attorneys fees as a cost 
eligible for reizllbwsemeilt, 

. . 
I declare under penalty of perjury that the foregoing is true md correct, and that tlis 
.declaration is executed this 23rd day of February, 2000 at Sacramento, California. 

Edward J. Taicach . 
Labor Relations Offlcer 



DECLARATION OF SERVICE 

, . 
' State of California 

County of Sacramento a , 

I am at aU times herein mentioned, over the age.of eighteen and not a party 
to nor interested in the within matter, I am employed by D M G - W S ,  N C .  My 
business address is 4320 .Auburn Blvd., Suite 2000, Sacramento, CA 95 841, County of 
Sacramento, State of California. .' 

That on the 23"' day of February, 2000, I served the Comments to Department of 
- , Finance on Draft Parameters and Guidelines dated January 19, 2000, by Claimant, City of 

Sacramento, CMS 4499, Peace Officers Procedural Bill of Rights on the interested p d e s  
by placing the document listed above in a sealed envelope with postage thereon I l l y  
prepaid, in the United State mail at Sacramento, California, addressed as set forth in the 
Attachmalt 1, attached hereto and incorporated herein by reference, 

That I am readily familiar with the business practice of D M G - m S ,  INC. for 
collection and processing of correspondence for mailing with the United States Postal 
Service; and that the correspondence would be deposited within the United States Postal 
Service that same day in the ordinary course of business. Said service was made at a place 
where there is delivery service by the United State mail and that there' is a regular 
communication by mail between the place of meiling and the place so addressed. 

I declare under peilalty of perjury that the foregoing is true and correct, and that this 
daclaration is executed this 23rd day of ~ e b r u a r ~ ,  ZOO0 at Sacramento,' California. 



Mr, James Apps 
Department of Finance 
9 15 L Street 
Sacramento, CA 95814 

ATTACHMENT 1 . . . , .  . ,. . . . ' . .  
. .  . . , 

.. . . . . . . 

I . .. . , ,  

, 

Mr. Don Benninghoven, Executive Director 
CCS Partner ship 
1 100 K Street, Suite 102 
Sacramento, CA 95&14 

Ms. Cafol Berg, Ph.D, 
a Education ~ a n d ~ t e d  Cost Network 

1121 L Street, Suite 1060 
Sacramento, CA 95814 

Mr. Paul Minney, Interested Party 
Girard&Vinson . 
I 676 N, California Blvd,, Suite 450 
Walnut Creek, CA 94596 

Mr. Andy Nichols 
Vavrinek, Trine, .Day & Co., LLP 
63 00 Fair Oalcs Blvd., Suite 403 
Carmichael CA ' 95 608 

Ms. Elsie S. Rose, Chief Counsel 
State Personnel Board 
801 Capitol Mall, MS-53 
Sacramento, CA 958 14 

h4r. Floyd Simomura, Chief Counsel MIC-83 
Department of Finance 
State Capitol, Rom 1145 
Sacramento, CA 95814 

Mr. Edward J. Talcach, Labor Relationi Officer 
Department of Employee Relations 
921-loth Street, Room 601 
Sacramento, CA 958 14-27 11 












































































































































































































































































































































































































































































